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A REALITY CHECK ON COOPERATIVE FEDERALISM
Relevant for: Indian Polity & Constitution | Topic: Issues and challenges pertaining to the Federal Structure

Since at least 1974, when the Supreme Court commented on the Constitution envisaging a
cooperative federal structure, federalism has come a long way in India. In relation to the
imposition of President’s rule under Article 356 of the Constitution, federalism is far more
mature. Between 1947 and 1977, there were 44 instances when the power to impose
President’s rule was exercised.

Federalism and fairness

Between 1977 and 1996, the power was exercised almost 59 times. Prime Minister Indira
Gandhi’s cabinet resorted to the power an estimated 50 times in her 14 years. The fact that it
includes 15 instances between 1980 and 1984 after the Supreme Court held federalism a basic
feature of the Constitution is quite telling. From 1991 till 2016, there have been 32 instances of
the exercise of this power — compared to 92 instances in the preceding period. In S.R. Bommai
v. Union of India (1994), the limitation laid down by the Supreme Court might have placed gentle
breaks on exercise of this power, but the Centre continues to wield superior legislative powers,
including residuary powers and legislative precedence.

These are powers the Central government enjoys under the Constitution and States’ legislative
powers have routinely yielded to the Centre. Given this constitutional framework, what is the
cooperative federalism that one can hope for?

Recently, in Govt. of NCT of Delhi v. Union of India, the Supreme Court gently tilted the balance
of executive power in favour of the Government of the National Capital Territory vis-à-vis the
Lieutenant Governor (and by extension, the Centre). However, the court’s observations on
cooperative federalism were stating the obvious considering members of both cabinets take an
oath to uphold the Constitution. The facts behind the case and the acrimonious litigation, which
the Supreme Court did not examine in its July 2018 ruling, clearly bring out the yawning gap
between the Constitution’s intent and political reality.

Taxation powers are another contentious issue and the Central government has won most of the
disputes purely due to express provisions in the Constitution. In the Goods and Services Tax
(GST) scenario, States have foregone some taxation powers (octroi, entry tax, luxury and
entertainment taxes, etc.) but have powers to levy taxes through panchayats and municipalities.

Federalism that’s not cooperative

Such powers can result in an anomalous situation of a transaction being taxed under GST laws
and a local law, and this is yet to be tested in court. After the GST amendments to the
Constitution, States have power to levy tax on sale of petrol, diesel, etc. and these would be
revenues of the respective States. However, the GST Council is yet to recommend inclusion of
these items under GST.

This brings us to another key dynamic that defines the Centre-State relationship — sharing of
taxes. The southern States have been vocal about the false positives and negatives from tax
sharing and this mechanism is largely subject to the recommendations of the Finance
Commission (FC) and action by Parliament. State levies and State GST form part of a State’s
revenue. Under Article 269A(1) the GST Council — and not the FC — has the powers to make
recommendations in relation to sharing of taxes from inter-State trade.
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The distant goal of cooperative federalism

This is important since States have a vote in the GST Council. However, Articles 270(1A) and
270(2) provide that taxes levied under the GST laws will be shared in the manner ‘prescribed’ in
Article 270(2) — which takes us to the FC, and not the GST Council. The possible anomaly
between roles and powers of the FC and the GST Council has not been tested but it may make
sharing of these revenues subject matter of the FC and Parliament rather than the GST Council,
where States have more power.

States don’t merely seek parity with each other, historically States have also sought parity with
the Centre (Sarkaria and Punchhi Commissions). Recommendations of the FC are placed
before Parliament and States have no role in the debate. There is no provision for an aggrieved
State to challenge the FC report or seek its enforcement. If the Centre refuses to make
allocations as per the GST Council, or if a State is aggrieved by the recommendations itself, an
aggrieved State would have to litigate in the Supreme Court as it appears that the GST Council
is yet to establish a mechanism for resolving differences in terms of Article 279A(11). In 68 years
of the Constitution, there is limited precedent for such extreme actions. In an era of coalition
politics, this would be a true test of cooperative federalism.

M.S. Ananth is a Delhi-based lawyer
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SC PULLS UP STATES OVER JUDGES’ POSTS
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The Bench found that the recruitment process was under way for only 100 vacancies in Delhi,
which has over 200 vacancies.

The move taking suo motu cognisance of the chronically ailing condition of the lower judiciary
was only recently highlighted by Chief Justice Gogoi as one which required immediate attention.

More than three crore cases are pending in the lower courts.

Five-page order

In a five-page order earlier, the Supreme Court had recorded that there were a total of 22,036
posts in the district and subordinate judiciary, ranging from district judges to junior civil judges,
across the States.

It said 5,133 out of the 22,036 posts were vacant.
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WHEN JUDGES LEGISLATE
Relevant for: Indian Polity & Constitution | Topic: Separation of powers between various organs

In many recent judgments, the Supreme Court has become hyper-activist in making laws. But
can judges legislate?

When the courts legislate and execute

This question has already been answered in the past by the court. In Ram Jawaya v. The State
of Punjab (1955), the court observed: “Our Constitution does not contemplate assumption, by
one organ or part of the state, of functions that essentially belong to another.” This implies that
there should be a broad separation of powers in the Constitution among the three organs of the
state, and that one organ should not encroach into the domain of another. If this happens, the
delicate balance in the Constitution will be upset and there will be chaos.

Making laws is the function of the legislature. As observed in Union of India v. Deoki Nandan
Aggarwal (1991), “The power to legislate has not been conferred on the courts.” In Suresh Seth
v. Commissioner, Indore Municipal Corporation (2005), the court observed: “Under our
Constitutional scheme, Parliament and Legislative Assemblies exercise sovereign power to
enact laws.” Is judicial discipline being observed? Let us examine some recent decisions of the
court.

P.N. Bhagwati's legacy: a controversial inheritance

First, in Arun Gopal v. Union of India (2017), the Supreme Court fixed timings for bursting Diwali
fireworks and prohibited the use of non-green fireworks, although there are no laws to that
effect. Second, in M.C. Mehta v. Union of India (2018), the court annulled the statutory Rule
115(21) of the Central Motor Vehicle Rules, 1989, when it directed that no BS-4 vehicle should
be sold after March 30, 2020, and that only BS-6 vehicles can be sold after that date. Third, in
Subhash Kashinath Mahajan v. State of Maharashtra (2018), the court amended the Scheduled
Castes and the Scheduled Tribes (Prevention of Atrocities) Act, 1989, by annulling Section 18
which said that no anticipatory bail will be granted to persons accused under the Act; by
requiring a preliminary enquiry; and by prohibiting arrest under the Act except with permission in
writing by the appropriate authority. Fourth, in Rajesh Sharma v. The State of Uttar Pradesh
(2017), the court felt that Section 498A of the Indian Penal Code was being misused. So it
amended that Section by requiring complaints under that provision to be sent to a Family
Welfare Committee constituted by the District Legal Services Authority, although there is no
such requirement in Section 498A. Finally, the National Green Tribunal (NGT) ordered that no
15-year-old petrol-driven or 10-year-old diesel-driven vehicle will ply in Delhi, and the Supreme
Court has directed impounding such vehicles, though neither the NGT nor the Supreme Court
are legislative bodies. If judges are free to make laws of their choices, not only would that go
against the principle of separation of powers, it could also lead to uncertainty in the law and
chaos as every judge will start drafting his own laws according to his whims and fancies.

The writer is a former judge of the Supreme Court

YES | Om RoutrayWomen can expose men and cost them their jobs. Power is a language that
men understand om-routrayOm RoutrayJudge Brett Kavanaugh was

Our existing notification subscribers need to choose this option to keep getting the alerts.



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

END
Downloaded from crackIAS.com

© Zuccess App by crackIAS.com



cr
ac

kIA
S.co

m

cr
ac

kIA
S.co

m

Source : www.thehindu.com Date : 2018-11-17

A CRIPPLING SHORTAGE: ON VACANCIES IN COURTS
Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

The burgeoning docket burden that weighs down the judiciary is not because of its lumbering
judicial processes alone, as it is often made out. The chronic shortage of judges and severe
understaffing of the courts they preside over are significant reasons. More than a decade after
the Supreme Court laid down guidelines in 2007 for making appointments in the lower judiciary
within a set time frame, a similar issue is back before the highest court. The immediate context
is the existence of more than 5,000 vacancies in the subordinate courts. A Bench headed by
Chief Justice of India Ranjan Gogoi has pulled up State governments and the administration of
various High Courts for the delay in filling these vacancies. Answers provided in the Rajya
Sabha reveal that as on March 31, 2018, nearly a quarter of the total number of posts in the
subordinate courts remained vacant. The court has put the actual figure at 5,133 out 22,036
sanctioned posts. The State-wise figures are quite alarming, with Uttar Pradesh having a
vacancy percentage of 42.18 and Bihar 37.23. Among the smaller States, Meghalaya has a
vacancy level of 59.79%. The reasons are not difficult to guess: utter tardiness in the process of
calling for applications, holding recruitment examinations and declaring the results, and, more
significantly, finding the funds to pay and accommodate the newly appointed judges and
magistrates. Besides, Public Service Commissions should recruit the staff to assist these
judges, while State governments build courts or identify space for them.

SC pulls up States for delay in recruitment of judges

According to the Constitution, district judges are appointed by the Governor in consultation with
the High Court. Other subordinate judicial officers are appointed as per rules framed by the
Governor in consultation with the High Court and the State Public Service Commission. In effect,
the High Courts have a significant role to play. A smooth and time-bound process of making
appointments would, therefore, require close coordination between the High Courts and the
State Public Service Commissions. A study released last year by the Vidhi Centre for Legal
Policy revealed that the recruitment cycle in most States far exceeded the time limit prescribed
by the Supreme Court. This time limit is 153 days for a two-tier recruitment process and 273
days for a three-tier process. Most States took longer to appoint junior civil judges as well as
district judges by direct recruitment. This situation demands a massive infusion of both
manpower and resources. Subordinate courts perform the most critical judicial functions that
affect the life of the common man: conducting trials, settling civil disputes, and implementing the
bare bones of the law. Any failure to allocate the required human and financial resources may
lead to the crippling of judicial work in the subordinate courts. It will also amount to letting down
poor litigants and undertrials, who stand to suffer the most due to judicial delay.

Firm intervention is needed to end the unsavoury controversy in the CBI
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OPINION
Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

This year marks the 25th anniversary of the historic 73rd and 74th amendments to the
constitution of India. These amendments gave constitutional status to village, city and district
level local self-governments. Yet, the fulfilment of the dream of true panchayati raj remains
distant.

The devolution of the three “F”s—funds, functions and functionaries—from state capitals and
secretariats to local municipal and village councils is a highly unfinished business. Either the
representatives and officers at the state level are unwilling to relinquish power and resources to
municipalities and panchayats, or they don’t have the confidence in the capacity of the third tier.
To this day, the citizens cannot even hire or supervise the school teachers in their local
government schools.

The law (arising from the amendments) also requires setting up of the state election
commissions (SECs), which have power and status on par with the central Election Commission
of India (ECI), a fact also reiterated by the Supreme Court. The ECI, however, looms much
larger in the public’s consciousness, because it is in charge of electing members of Parliament
and state legislatures, where most power resides. The true spirit of the two amendments would
be served only when there is genuine decentralization of power down to the third tier.

The SEC conducts elections to local bodies like village panchayats, zilla parishads, municipal
councils and corporations. In Maharashtra, in a five-year period, it has to conduct almost 29,000
elections, and get around 250,000 elected people’s representatives. The SEC’s job is messier
than the ECI’s because local elections are close contests and winning margins can be very slim.

Unlike the ECI, the SEC is also entrusted with drawing boundaries of wards, which has to be
done every 10 years. This is a tricky and thankless job, since politicians and elected officials are
very possessive of their “ward” and electors. The ECI does not have to redraw boundaries of
constituencies unlike the SEC. The SEC also has to ensure the code of conduct for each of the
29,000 elections (in Maharashtra). But imagine the complexity of imposing the code in one
village where an election is imminent, and not in the adjacent village where no election is
scheduled.

The SEC of Maharashtra has blazed a trail in a series of electoral reforms in the last few years.
It is the first one to go fully digital in the filing of nomination papers and affidavits of all
candidates. This has eliminated most errors and enabled instant dissemination of information to
the voters. It is the first SEC in the country to cancel registration of more than 250 political
parties for failure to submit audited accounts in time. It is also the first one to disqualify an
elected representative for failure to comply with expense disclosure rules.

Most importantly, it took a giant step recently by giving teeth to the idea of the NOTA (none of
the above) button. If NOTA is the winner in any election in Maharashtra, there will be a
mandatory re-poll. The Supreme Court mandated the NOTA option in all elections two years
ago. If voters do not like any option on the ballot, they can express their displeasure by pressing
NOTA. Why not simply abstain, and stay at home, you may ask. That’s because it risks
someone else voting in your name by masquerading.

So far nationally, in the last two years, about 15 million voters have chosen NOTA. In some
cases, the NOTA votes were higher than the winning margin between the winner and the runner
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up. But NOTA still did not have teeth, because even if it got a majority of votes, the winner would
be the candidate with the second highest votes. The idea of NOTA is to put pressure on political
parties to put up better candidates. There have been instances when almost all candidates in a
constituency have had pending criminal cases. What does a voter do? NOTA is a potent
weapon in the hands of the voter.

Recently, the Supreme Court too, while dismissing a petition that asked to disqualify criminal
candidates, prescribed that such tainted candidates be given prominent publicity. For instance,
in the list pasted outside the polling booth, the names can be in bold red letters (or at least with a
red dot beside the name). Many voters decide at the last moment, and the display of this red list
before entering the booth might have an effect on their vote. The governor of Maharashtra,
speaking at an international conference in Mumbai to commemorate 25 years of the
amendments, opined that parties should not give tickets to candidates with a criminal record. In
order to reduce criminality in legislatures, the apex court had asked for special fast track courts
to be set up to dispose of all pending criminal cases against legislators in a year’s time. The law
to disqualify anyone with a pending criminal case, especially if charged with heinous crimes like
murder, rape or assault, can only be passed by Parliament. But in the interim, the SEC of
Maharashtra has moved the needle by giving NOTA much needed teeth. It is up to the national
ECI and other SECs to follow suit.

The journey of electoral reforms is a long one. The traditional duo of the challenge of money and
muscle power has now been joined by a third “M”, i.e. media power. By this is meant the
unhealthy influence of paid news and fake news, magnified by social media. The power of the
ECI and SEC seems hopelessly inadequate to battle this tsunami of challenges. Even so, India’s
democracy has progressed and is more robust. Ultimately, there is no substitute for an
educated, enlightened and vigilant voter.

Ajit Ranade is an economist and senior fellow, Takshashila Institution.

Comments are welcome at views@livemint.com
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CRITERIA FOR THE COURTS: ON THE APPOINTMENT
OF JUDGES

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

In 1973, at the acme of Prime Minister Indira Gandhi’s move towards securing a “committed
judiciary”, the then Minister of Steel and Mines, S. Mohan Kumaramangalam, offered a spirited
defence of the government. In speeches made both in Parliament and outside, and through a
number of writings, Kumaramangalam asserted the virtues of what he thought was a legitimate
policy. It was important, he wrote, invoking the words of the great U.S. judge Benjamin Cardozo,
for any government, “to examine the ‘philosophy’, the ‘outlook on life’, and the ‘conception of
social needs’ of a proposed appointee” to the higher judiciary. In choosing persons for the
Supreme Court, in particular, he believed, it was necessary to assess a judge’s outlook on
“broad matters of the State,” and “on the crucial socio-economic matters” that concerned the
nation.

To a casual observer, Kumaramangalam’s words might have sounded rational, but veiled behind
them were the government’s rather more threatening motives. As Nani Palkhivala described it,
the policy was really an effort at creating a judiciary that would be “made to measure”, that would
bend to accommodate the government’s whims and caprices. Yet, even today, much as the
policy of the time appears baleful to constitutional democracy, Kumaramangalam’s defence of
the programme broods over the process followed in making appointments to the higher judiciary.

Only recently, on November 2, four new judges were elevated to the Supreme Court. But neither
the Collegium’s discussions on the appointees, as published on the court’s website, nor the
popular discourse on the persons chosen concern themselves with a discussion on the records
of these judges. We are left with little idea, for instance, on what broad constitutional philosophy
these judges espouse, what their approach to constitutional interpretation might be, and on how
they might view the general role of the higher judiciary.

Contrary to what some might believe, engaging with a judge’s outlook to the Constitution isn’t
necessarily inimical to judicial autonomy. Kumaramangalam’s motives may have been ill-
founded, but he was hardly at fault in arguing that the Constitution represented not merely a
document of rules but also a certain tradition, and that the method involved in appointing judges
to the higher judiciary is as much a part of that tradition as any other constitutional process might
be.

It is important, no doubt, to resist the particular brand of commitment that Kumaramangalam was
after. But there is at least a kernel of cogency in his argument that we cannot afford to ignore.
Judicial review gains its legitimacy from the Constitution. But given that judges are unelected
officials, won’t its continuing legitimacy be at stake if we deem it undemocratic to so much as
wonder what the constitutional philosophy of a nominee might be? Should we dismiss all claims
for democratic accountability in the appointment process by harking back to the dark days of the
Emergency?

As things stand, the procedure adopted in appointing judges is seen as entirely divorced from
the ordinary constraints of a democracy. This wasn’t quite how the Constituent Assembly saw
things. The framers believed that the judiciary was integral to the social revolution that the
Constitution was meant to usher in. They, therefore, as Granville Austin wrote, “went to great
lengths to ensure that the courts would be independent, devoting more hours of debate to this
subject than to almost any other aspect of the provisions.”
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To that end, the Constitution comprises a number of special clauses. It provides for, among
other things, a fixed tenure for judges of the Supreme Court and the High Courts; ensures that
salaries and allowances of judges are charged directly to the Consolidated Fund of India;
confers powers on the courts to punish for contempt of themselves; and, importantly, ensures
that judges can only be removed through a process of parliamentary impeachment. But, much
as these provisions aim to ensure that the judiciary remains ensconced from governmental
interference, the framers always believed that the power to appoint judges must vest with the
executive.

Accordingly, the Constitution provides, in broad terms, that judges to the Supreme Court would
be appointed by the President in consultation with the Chief Justice of India (CJI) and such other
judges that he deems fit. But through a series of rulings the Supreme Court replaced the
consultative method prescribed by the Constitution with one that gave the CJI and his four
senior-most colleagues (the “Collegium”) primacy in selecting candidates. But this system has
proved notoriously opaque. Efforts to replace it with a National Judicial Appointments
Commission (NJAC) came up a cropper after the court struck down the 99th constitutional
amendment, in Supreme Court Advocates-on-Record Association v. Union of India (2015). The
primacy enjoyed by the collegium in making appointments to the higher judiciary, the court
declared, was a part of the Constitution’s basic structure.

Extraordinary as these findings were, the court nonetheless promised to look into the prevailing
system and reform it from within. Three years later, we’ve seen little in the way of tangible
change. The problems inherent in the present system are evident even from a bare reading of
the collegium’s decision, published on October 30, 2018, endorsing the new designees to the
Supreme Court: “While recommending the name of Mr. Justices Hemant Gupta, R. Subhash
Reddy, Mukeshkumar Rasikbhai Shah, and Ajay Rastogi, the Collegium has taken into
consideration combined seniority on all-India basis of Chief Justices and senior puisne Judges
of High Courts, apart from their merit and integrity. The Collegium has also kept in mind, while
recommending the above names, that the High Courts of Punjab & Haryana, Gujarat and
Rajasthan have remained unrepresented in the Supreme Court since long.”

Therefore, it was really only concerns over the relative seniority of these judges and the extent
of State-wise representation that kindled the collegium’s attention. The report does state the
candidates’ merit was also considered. But given that the criteria for selection is entirely
unknown, what merit means remains ambiguous, at best. In any event, the general constitutional
values of a nominee have never been seen as a benchmark to review merit. Such discussions,
on the other hand, are seen as anathema to judicial integrity, as a yardstick that ought to be
extraneous to any selection made.

All of this still begs the question: even assuming the collegium did, in fact, discuss the
constitutional philosophies of the various choices before it, ought we to leave it to our judges to
select their own colleagues and successors? Should not a discussion on the kind of judges that
India needs animate our public and political debates?

The NJAC may well have been hastily pushed through. But if the publication of the collegium’s
decisions has shown us anything, it is this: that the collegium’s workings are mysterious and
undemocratic. And for the most part, the government is happy with this arrangement. It clears
some recommendations with alacrity, while holding back, often for months on end, others
comprising nominees that it deems uncomfortable.

What we need today is a more sustained discussion on the nature and workings of a body that
can potentially replace the collegium. Such a body must be independent from the executive, but,
at the same time, must be subject to greater transparency and accountability. This commission
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must also partake within it a facility for its members to have forthright discussions over the
constitutional philosophies that a judge must possess. If we fail to bring these issues to the
forefront, the rigours of democracy will never permeate into the judiciary, and we will only be
further undermining public trust in the credibility of judicial review.

Suhrith Parthasarathy is an advocate practising at the Madras High Court
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JUSTICE DELAYED: CRORES OF CASES PENDING
ACROSS INDIA

Relevant for: Indian Polity & Constitution | Topic: Judiciary: Structure, Organisation & Functioning

At present, there are 2.85 crore cases pending in lower courts across India. States with a high
number of judge vacancies and a relatively low number of judges corresponding to their
population, such as U.P., West Bengal and Bihar, tend to have a higher number of pending
cases.

The number of cases that are pending for long are also higher in such States.
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THE POST AND THE PERSON: ON STRENGTHENING
THE EC

Relevant for: Indian Polity & Constitution | Topic: Electoral Reforms in India

The Constitution Bench of the Supreme Court is examining a public interest litigation (PIL) that
could be critical for Indian democracy. The PIL, which seeks the strengthening of the Election
Commission of India (ECI), includes a proposal to create an independent mechanism to appoint
the Chief Election Commissioner (CEC) and Election Commissioners (ECs) who are, at present,
simply appointed by the government of the day, without any defined criteria or processes.

That electoral democracy became a reality in India owes a great deal to the foresight of the
Constituent Assembly. However, the Assembly could not have anticipated the extent to which
the very political class that framed the Constitution would later attempt to subvert it. As this
political dynamic unfolded, at certain crucial junctures, the judiciary and the leadership of the
ECI saved democracy.

When the Constituent Assembly debated how free and fair elections should be ensured, three
important questions arose. The first was whether free and fair elections should be made a part
of fundamental rights or an independent institution, outside the executive, should be established
to conduct the elections. The Assembly opted for the latter and created the ECI. With legal back
up and the resources to develop and enforce a transparent electoral system, the ECI made free
and fair elections a reality.

The second critical decision was to have a single, centralised body for elections to the Lok
Sabha and State legislatures. One proposal was that the ECI be confined to federal elections,
and separate institutions be set up to conduct elections to State legislatures. However, with
increasing tension among communities, the Assembly feared partisan action in the States and
opted for a single national institution, the ECI. The implications of this decision were complex.
On the one hand, Central institutions have generally been more robust than State institutions.
For example, State Election Commissions lack autonomy, are short on manpower and funds,
and are frequently subject to attempts by State governments to manipulate elections. On the
other, this decision could have led to an autocratic institution being established and possibly
manipulated by powerful national actors. But this possibility was contained because elections
became subject to judicial review. Originally, the Constitution had provided for tribunals set up
by the ECI to hear election petitions. But aggrieved parties approached the courts, and the
courts decided to hear election petitions. Then the ECI itself recommended that election
petitions be heard by the judiciary, and in 1966, the law was changed accordingly.

The third question concerned ensuring the independence of the ECI. As the manner of
appointment of the CEC and ECs was debated, Shibban Lal Saxena presciently argued that
while the then Prime Minister was a man of independence, this may not always be the case, and
proposed ratification of the CEC’s appointment by the legislature. But the Assembly disagreed,
and provided simply for the CEC to be appointed by the President, leaving it to the legislature to
enact a suitable law, which never happened. The Constituent Assembly did provide, though, that
the CEC could only be removed through impeachment. For the ECs, even this safeguard was
not provided, which is also a subject of the above-mentioned PIL.

The history of elections shows that this remains a major shortcoming of the ECI. From 1967 to
1991, the election process deteriorated as the Congress lost its dominance, political competition
intensified, and political actors stepped up violence and electoral malpractices. The ECI could
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not arrest this deterioration. Several State governments made large-scale transfers on the eve of
elections and posted pliable officials in key positions, who sometimes flouted the ECI’s orders.
This deterioration could have continued. Instead, during the 1996 general election, the ECI
restored the credibility of the election process. The CEC, T.N. Seshan, reinterpreted the ECI’s
role and powers, and provided combative, forceful leadership. He publicly reprimanded
politicians for violating the Model Code of Conduct, postponed/ cancelled elections if their
credibility was compromised, intensified supervision of elections, and insisted on action against
errant officials. Because of constitutional safeguards, he could not be removed. But the ECI got
the right leadership accidentally, not by design. Though the ECI has since become an institution
of some authority, there have been controversies over appointments of ECs, allegations of
partisanship, and new problems such as of voter bribery and paid news, which the ECI has not
been able to address so far.

As history shows, inadequate leadership is the bane of our public institutions. Safeguards to
ensure that ethical and capable people head them are crucial.

Rashmi Sharma is a former IAS officer
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